UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF NEW YORK

2120 U.S. Courthouse
100 State Street
Rochester, NY 14614-1387
tel. (585)613-4000

Dr. Richard Cordero

Appellant and creditor

NOTICE OF MOTION AND MOTION
TO COMPEL THE PRODUCTION OF DOCUMENTS AND
TAKE OTHER ACTIONS NECESSARY FOR THE EXERCISE
OF THE COURT’S SUPERVISION OVER THE BANKRUPTCY COURT AND
OF APPELLANT’S RIGHT OF APPEAL,
AND FOR THE PROPER DETERMINATION OF THIS APPEAL

case no. 05-cv-6190L

David DelLano and Mary Ann DelLano

Respondents and debtors in bankruptcy

Dr. Richard Cordero, appellant and creditor, states under penalty of perjury the following:

1. Dr. Richard Cordero hereby gives notice of his motion for this Court to take on Septem ber 12,

2005, or as soon thereafter as possible, necessary actions to safeguard judicial integrity and due pro-

cess, described herein or the proposed Order attached hereto, and for such purpose order the produc-

tion of documents, which actions and/or production involve the following persons or entities:

a)

b)

The Respondents, David and Mary Ann DeLano  (hereinafter the De Lanos), who filed a
bankruptcy petition on January 27, 2004, docket no. 04-20280, WBNY, (hereinafter
DeLano);

Chapter 13 Trustee George Reiber, trustee in DeLano, and any and all m embers of his staff,

including his attorney, James Weidman, Esq.;

Christopher K. Werner, Esq., attorney for the DeLanos;

Bankruptcy Court Reporter Mary Dianetti;

Kathleen Dunivin Schmitt, Esq., Assistant U.S. Trustee, and any and all members of her staff;

Deirdre A. Martini, U.S. Trustee for Region 2;
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g) Manufacturers & Traders Trust Bank (hereinafter M&T Bank);
h) Paul R. Warren, Esq., Clerk of Bankruptcy Court; and
1) Any other persons or entities referred to herein or the proposed Order.
2. The need for docum ents for the reasons stated in the caption and summarized in 41 above, has

become apparent in light of the following entries in the DeLano docket:

Filing Date # Docket Text

06/23/2005 Clerk's Note: (TEXT ONLY EVENT) (RE: related document(s)5
CONFIRMATION HEARING At the request of the Chapter 13 Trustee,
the Confirmation Hearing in this case is being restored to the 7/25/05
Calendar at 3:30 p.m. (Parkhurst, L.) (Entered: 06/23/2005)

07/25/2005 13

S

Confirmation Hearing Held - Plan confirmed. The Court found that the
Plan was proposed in good faith, it meets the best interest test, it is
feasible and it meets the requirements of Sec. 1325. The Trustee
completed his investigation of allegations of bankruptcy fraud and
found there to be none. The Trustee read a statement into the record
regarding his investigation. The plan payment were reduced to $635.00
per month in July 2004 and will increase to $960.00 per month when a
pension loan is paid for an approximate dividend of five percent. The
Trustee will confirm the date the loan will be paid off. The amount of
$6,700.00 from the sale of the trailer will be turned over to the Plan. All
of the Trustee's objections were resolved and he has no objections to
Mr. Werner's attorney fees. Mr. Werner is to attach time sheets to the
confirmation order. Appearances: Debtors, Christopher Werner,
attorney for debtors, George Reiber, Trustee. (Lampley, A.) (Entered:
08/03/2005)

3. When one clicks on hyperlink 134 what downloads is a thr ee-page document entitled “Trustee’s
Findings of Fact and Summary of 341 Hearing”. It is reproduced in the exhibits, pages 1-3,
infra=E:1-3...what shockingly un professional and perfunctory  scraps of papers! And so

revealing that they warrant close analysis.
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I. The “Trustee’s Findings of Fact and Summary of 341 Hearing”
reveal that the same Trustee Reiber who filed as his “Report”
such shockingly unprofessional and perfunctory scraps of
papers did not investigate the DelLanos for bankruptcy fraud,
contrary to his statement and its acceptance by Judge Ninfo
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4. Even if Trustee Reiber has no idea of what a pr ofessional paper looks like, he has the standards
of the Federal Rules as a guide to what he can file. One of those Rules provides thus:

FRBKrP 9004. General Requirements of Form
(a) Legibility; abbreviations
All petitions, pleadings, schedules and other papers shall be clearly
legible. Abbreviations in common use in the English language may be
used. (emphasis added)

5. The handwritten jottings on those scrap papers are certainly not “clearly legible”. The standard for
legibility can further be gleaned from the Local Bankruptcy Rules:

Local Bankruptcy Rule 9004. PAPERS
9004-1. FORM OF PAPERS [Former Rule 13 A]

All pleadings and other papers shall be plainly and legibly written, preferably
typewritten, printed or reproduced; shall be without erasures or interlineations
materially defacing them; shall be in ink or its equivalent on durable, white paper
of good quality; and, except for exhibits, shall be on letter size paper, and fastened
in durable covers. (emphasis added)

9004-2. CAPTION [Former Rule 13 B]

All pleadings and other papers shall be captioned with the nam e of t he Court,
the title of the case, the proper dock et number or numbers, including the initial at
the end of the num ber indicating the Judge to whom the matter has been assigned,
and a description of their nature. All pleadings and other papers, unless
excepted under Rule 9011 Fed.R.Bankr.P.,  shall be dated, signed and have
thereon the name, address and telephone number of each attorney, orifno
attorney, then the litigant appearing. (emphasis added)

9004-3.  Papers not conforming with this rule generally shall be received by the Bankruptcy
Clerk, but the effectiveness of any such papers shall be subject to determination
of the Court. [Former Rule 13 D] (emphasis added)

6. The interlineations and crossings-out and cri  sscrossing lines and circles and squares and
uncommon abbreviations and the scattering of m eaningless jottings def ace these scrap papers.
Moreover, they are not captioned with the name of any court.

7. What is more, the ‘de  scription’ “Trustee’s Findings of Fact and Summary of 341 Hearing” is
ambiguous and confusing. Indeed, there is no such thing as a “341 Hearing”. What is there in 11

U.S.C. is “8341 Meetings of creditors and equity security holders” (all §# references are to 11 U.S.C.
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10.

unless otherwise stated). The distinction betwee n meetings and hearings is a substantive one
because §341 specifically provides as follows:

11 U.S.C. 8341 (c) the court may not preside at, and may not attend, any meeting
under this section including any final meeting of creditors.

. Neither the court can attend a §341 meeting nor a trustee has any authority to conduct a hearing.

The trus tee does not preside such a m eeting to h ear rather passiv ely as an arb iter what th e
parties have to say and then de termine their controversy, as an administrative judge would do.
Instead, this is how his role is described:

11 U.S.C.8343. Examination of the debtor
The debtor shall appear and submit to examination under oath at the
meeting of creditors under section 341(a) of the title. Creditors, any
indenture trustee, any trustee or examiner in the case, or the United
States trustee may examine the debtor. The United States trustee may
administer the oath required under this section. (emphasis added)

. It follows that the trustee attend s a §341 meeting to engage in the active role of an exam iner of

the debtor. Actually, his role is not only active, but also inqu isitorial. So §1302(b) makes most
of §704 applicable to a Ch apter 13 case, such as DelLano is. In turn, the Legislative Report on
§704 states that the trustee works “for the benefit of general unsecured creditors whom the trustee
represents”. That representation requires the trustee to adopt the sa me inquisitorial, distrustful
attitude that the creditors are  legally entitled to adopt at th  eir m eeting when exam ining the
debtor, which is unequivocally stated under §343 in  its Statutory Note and m ade explicitly
applicable to the trustee thus:

The purpose of the examination is to enable creditors and the trustee to
determine if assets have improperly been disposed of or concealed or if
there are grounds for objection to discharge. (emphasis added)

Hence, what is it that Trustee Reiber conducts if he does not even know how to refer to it in the
title of his scrap papers: a §341 m eeting of creditors or an im permissible “341 Hearing” be fore
Judge Ninfo? And in DelLano, when did that “341 Hearing” take place?, for not only is such
“Hearing” not dated, but also  none of those three sc rap papers is dated, in disregard of the
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11.

12.

13.

14.

requirement under Local Bankruptcy Rule 9004-2 ( 5 above ) tha t th ey “ shall be dated”.
However, if the Truste e’s scrap p apers refer to a meeting of creditors, to which one given that
there were two, one on March 8, 2004, and the other on February 1, 2005? Moreover, on such
occasion, what attitude did the Trustee adop t toward the DeLanos: an inquisito rial one in lin e
with his duty to suspect them of bankruptcy fraud or a passive one di ctated by the foregone
conclusion that the DeLanos had to be protected and given debt relief by confirming their plan?
Nor do those scrap papers comply with the requirement that they “shall be signed”. Merely initial-
izing page 2 (E:2) is no doubt a nother manifestation of the perf unctory nature of Trustee Rei-
ber’s scrap papers, but it is no substitute for affixing his signature to it. Does so initializing it betray
the Trustee’s shame about putting his full name on such unprofessional filing with a U.S. court?
A. The third scrap of paper “I/We filed Chapter 13 for one or more of the
following reasons:” with its substandard English and lack of any
authoritative source for the “reasons” cobbled together in such cursory

form indicts the Trustee and Judge Ninfo who relied thereon for their
pretense that a bankruptcy fraud investigation had been conducted

The third scrap paper (E:3) bears the typewritten statement “I/We filed Chapter 13 for one or more
of the following reasons:” Which one of the DeLanos, or was it both, m ade the checkm arks and
jottings on it? If the latter were m ade by Trustee Reiber at his very own  “341 Hearing”, did he
simply hear the DeLLanos’ “reasons” for filing —assum ing such attribution can be made to them—
and uncritically accep tthem ? Yet, those “reasons”raise a host of cri  tical questions. Let’s
examine those that have been checkmarked and have any fandwritten jottings next to them:

N Lost employment (Wife) Age 59

What is the relevance of the W ife losing her employment? Mr. DeLano lost his employm ent
over 10 years ago and then found another one and is currently employed, earning an above-aver-
age income of $67,118 in 2003, according to the Statement of Financial Affairs in their petition.

Likewise, what is the relevance of her losing her em ployment at age 59, or was th at her ag e
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15.

16.

17.

18.

whenever that undated scrap paper was jotted? Given that the last jotting connects a “reason” for
filing their petition on January 27, 2004, to a “pre-1990” event, it is fair to ask when she lost her
employment and what impact it had on their filing now.
N Hours or pay reduced (Husband 62) 1o delay retirement to complete plan
Does the inconsistency between writing “62” inside the par enthesis in this “reason” and writing
“Age 59” outside the parenthesis in the “reason” above reflect different meanings or only stress
the perfunctory nature of these jottings? Does it mean that he was 62 when his hours or pay
were reduced and that before that age he was earning even more than the $67,118 that he earned
in 2003 or that when he turns 62 his hours or pay will be reduced and, if so, by how much, why,
and with w hat im pact on his ab ility to pa y his debts ? Or does it m eanthathe will “delay
retirement”until he turns 62 so as “to complete plan™
Otherwise, what conceivable logical relation is there between “Hours or pay reduced” and 7o delay
retirement to complete plan? In what way does that kind  of gibberish amounttoa  “reason” for
debtors not having to pay their debts to their creditors?
Given that a PACER query about T rustee Reiber ran on April 2, 2004, returned the statem ent
that he was trustee in 3,909 open cases! -3,907 before Judge Ninfo-, how can he be sure that he
remembers correctly whatever it was thath e meant when he m ade such jo ttings, that is,
assuming that it was he and not the “I/We...” who made them?; but if the latter, then there is no
way for the Trustee to know with certainty what the ~ “I/We...” meant with those jottings. I tis
perfunctory per se f or the Trustee to subm itto a courtas crap paper thatis in trinsically so
ambiguous that the court cannot objectively ascertain its precise meaning among possible ones.
\/_ To pay back creditors as much as possible in 3yrs prior to retirement
If the DeLanos were re ally in terested in payi ng back all they could, then they would have
provided for the plan to last, not the minimum duration of three years under §1325(b)(1)(A), but
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rather the longer period of five years...or they would not retire until they paid back what they
borrowed on the explic it or implicit promise that they would repay it. And they would have
planned to pay more than just $635.

$4,886.50 projected monthly income (Schedule I)
-1,129.00 presumably after Mrs. DeLano’s unemployment benefits ran out in 6/04 (Sch. I)
$3,757.50  net monthly income

-2,946.50 for the very comfortable current expenditures (Sch. J) of a couple with no dependents
$811.00 actual disposable income

19. Yet, the DeLanos plan to pay creditors only $635.00 per month for 25 months, the great bulk of
the 36 m onths of the repaym ent period. By keeping the balance of $176 perm onth = $811 —
635, they withhold from creditors an extra $4,400 = $176 x 25. No e xplanation is given for this
...although these objections were raised by Dr. Co rdero in his written objections of March 4,
2004, 997-8. Did Trustee Re iber consider those obje ctions as anything m ore than an insign ificant

nuisance and, if so, how could he be so sure that Judge Ninfo would consider them likewise?

\/ To cram down secured liens

20. What is the tota 1 of those secured liens and in what way do they provide a “reason” for filing a
bankruptcy petition?
\/_ Children’s college expenses pre-1990 when wages reduced $50,000 — 19-000
21. The DeLanos’ children, Jennifer and Michael, we  nt for two years each to obtain associate
degrees from the in-state low-tuition Monroe Community College, a loc al institution relative to
the DeLanos’ re sidence, which m eans that the ir children most likely resided and ate at hom e
while studying there and did not incur the expens e of long distance traveling between home and
college. The fact is that whoever wrot e that third scrap paper did not check “Student loans”. So,
what “college expenses” are being considered here? Moreover, according to that jotting, whatever
those “college expenses” are, they were incu rred “pre-1990”. Given that s uch listed “reasons” as,

“Medical problems”, “To stop creditor harassment”, “Overspending” and “Protect debtor’s property” were
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22.

23.

24.

not checked, how can those “college expenses” have caused the DeLanos to go bankrupt 15 years
later? This is one of the most untenable and ridiculous “reasons” for explaining a bankruptcy...
until one reaches the bo ttom of that scrap paper and, just as at the top, there is no reference to
any Official Bankruptcy Form ; no citation to a ny provision of the Bankruptcy C  ode or the
FRBkrP from which this list of “reasons” was extracted; no reference to any document where the
“reasons” checked were quantified in dollar terms and their impact on the DeLanos’ incom e was
calculated so that the numerical result would lead to the conclusion that they were entitled under
law to avoid paying their credit ors 78¢ on the dollar and interest at the delinquent rate of over
25% per year. So, on the basis of what calculations in this s crap paper or why in spite of their
absence did Judge Ninfo conclude that the DeLanos’ plan “meets the best interest test"?

Nor is there any reference to a docum ent explaining in what im aginable way, for exam ple,
“Matrimonial” is a “reason” for anything, let alone for filing for bankruptcy; or how “Reconstruct
credit rating” is such an intuitive “reason” for filing for bankruptcy because then your credit rating in
credit bureau reports will go up. There is no refere nce either to a rule describing the m echanism
whereby “Student loans” are such a “reason” despite the fact that 11 U.S.C. provides thus:

§523. Exceptions to discharge
(a) A discharge under section...1328(b) of this title does not discharge
an individual debtor from any debt-...(8) for an education benefit
overpayment or loan made...

The lack of gramm atical parallelism among the entries on that list is m ost striking. So the first
“reason” appears to be the subordinate clause of the subordinating clause that will be used as an
implicit refrain to introduce every “reason” and thereby give the list semantic as well as syntactic
consistency: “l/We filed...” because: (I/We omitted but implicit) “Lost employment”. However, the
second “reason” does not fit this pattern: “I/We filed...” because: “Hours or pay reduced”. The next
reason is expressed by an adjective,  “Matrimonial’, while the following one is a noun
“Garnishments”, and in a ddition it is missing the dash for the check mark, which points to a
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25.

26.

poorly revised form ; perhaps one introduced recen tly. Was this form made specifically for the
DeLanos?; otherwise, how m any plans have be en confirmed based on that bungled for m? A
“reason” is set forth with a gerund, “Overspending”, but others are stated w ith the bare infinitive,
“Protect debtor’s property”, whereas o thers us ¢ to-infinitive, “To receive a Chapter 13 discharge”
(which by the ways, is a particularly enlightening “reason”, for is that not the result aimed at when
invoking any other “reason”?). What a m ishmash of grammatical constructions! They not only
render the list inelegant, but also jar its reading and make its comprehension more difficult.
There is no need to read the whole list to be  disturbed by this bungled form . To begin with, it
lacks a caption. Then the sent ence that introduces the “reasons” is wr itten in broken English:
“I/We filed Chapter 13 for one or more of the following reasons:” What substandard command of the
English language m ust one have not just to say, but also to write in a f orm presumably tob e
used time and again and even be submitted formally to a court: ‘You filed Chapter 13....°

If you were sure, positive, dead certain that your decision was going to be circulated to, and read
by, all your hierarchical superiors, that is, all the circui t judges as well as the justices of the
Supreme Court, and even be made publicly available for close scrutiny, would you fill out another
order form thus?: “The respondents filed Chapter 13 and win ‘cause they ain’t have no money but in
the truth they don wanna pluck from their stash and they linked up with their buddies that they are
buddies with'em after cookin’ a tons of cases to stiff the creditor dupe that his and they keep all dough
in all respects denied for the other yo.” (Completing the order form in handwriting would give it a
touch of flair...in pencil, for th at would show...no, no! better sti 11, in crayon, shocking pink! It
is bound no t only to catch the attention of the  appellate p eers, so jad ed by run-o f-the-mill
judicial misconduct, but also illustrate to the FBI and Dol attorneys —the out-of-towners, who do
not know yet— how sloppiness can be so incri minating by betraying overconfidence grown out of
routine participation in a pattern of unchecke d wrongdoing and by laying ba re utter conte mpt for

Add:960 Dr. Cordero’s motion of August 23, 2005, to compel document production and take other actions



27.

28.

29.

the law, the rules, and the facts while showing no concern for even the appearance of impartiality.)
What is more, or rather, less, the third scrap pape r is neither initialized nor signed; of course, it
bears no address or telephone number. So who on earth is responsible for its contents? And as of
what date, for it is not dated either. For such scrap paper, this is what the rules provide:

FRBKrP 9011. Signing of Papers; Representations to the Court; Sanctions;
Verification and Copies of Papers

(a) Signing of papers

Every petition, pleading, written motion, and other paper, except a list,
schedule or statement, or amendments thereto, shall be signed by at
least one attorney of record in the attorney’s individual name. A party who
is not represented by an attorney shall sign all papers. Each paper shall
state the signer’s address and telephone number, if any. An unsigned
paper shall be stricken unless omission of the signature is corrected
promptly after being called to the attention of the attorney or party.
(emphasis added)

To the ex tent that this third scrap of paper is a list that need not be signed by an attorney, the

Advisory Committee Notes to that Rule, Subdivision (a) states that “Rule 1008 requires that these
documents be verified by the debtor.” Rule 1008 includes “Al...lists” and Rule 9011(e) explains how
the debtor verifies them : “an unsworn declaration as provided in 28 U.S.C. §1746 satisfies the
requirement of verification”. What §1746 provides is that ‘t he declarant must ‘“in writing” subscribe

the matter with a decla ration in su bstantially the form “I declare under penalty of perjury that the

foregoing is true and correct. Executed on (date)”.

The shockin gly unprofessional and perfunctory na ture of Trustee Reib er’s three-piece scrap
papers can also be established under this Court’s Local Rules, which provides thus:

DISTRICT COURT LOCAL RULE 10
FORM OF PAPERS

(@) All text and footnotes in pleadings, motions, legal memoranda and
other papers shall be plainly and legibly written, typewritten in a font
size at least 12-point type, printed or reproduced, without erasures or
interlineations materially defacing them, inink...

(b) All papers shall be endorsed with the name of the Court...All papers
shall be signed by an attorney or by the litigant if appearing pro se, and
the name, address and telephone number of each attorney or litigant
so appearing shall be typed or printed thereon. All papers shall be
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31.

32.

33.

dated and paginated. (emphasis added)
Covering for a p eer’s mistakes, the law, the rules, and the f acts notwithstanding, constitutes a
denial of due process. But publicly associating oneself with officers that can file and accept such
unprofessional and perfunctory scrap papers to discharge Mr. DeLano, a 32- year veteran of the
banking industry, of well over $145,000, that would be suspicious, particularly after those offi-
cers avoided and prevented an investigation that would have proved a bankruptcy fraud scheme.
Judge Ninfo confirmed the DeLanos’ plan by stating that the
Trustee had completed the investigation of the allegations of

their fraud and cleared them; yet, he had the evidence showing
that the Trustee had conducted no such investigation

Judge Ninfo confirm ed the DeLanos’ plan in  his Order of August 9, 2005 (E:5). Therein he
stated that he “has considered...the Trustee’s Report”, which is a ref erence to Tru stee Reiber’s
three scrap papers since it is the only docum ent that the Trustee filed aside from what the Judge
himself referred to as the Trustee’s “statement”. Indeed, the docket entry (42 above) states:

The Court found that the...Trustee completed his investigation of
allegations of bankruptcy fraud and found there to be none. The Trustee
read a statement into the record regarding his investigation.

However, what page 2 of Trustee Reiber’s scrap papers (E:2) states is this:

7. Objections to Confirmation: Trustee — disposable 1ncome

1) [1.R.A. available; 2) Iloan payment
available;
3) pension loan ends 10/05.

There is nothing about Dr. Corder o’s objections to the DeLanos’ bankruptcy fraud! No mention

of his charge that they have concealed assets. Nothing anywhere else in the Trustee’s scrap

papers concerning any investigatio n of anything. Nevertheless, in “9. Other comments:”, there is,

apart from another very unpr ofessional double strikethrough ’3)—Best—Haterest—

$1255= Attorney fTees”. At the bottom of the page is written: “ATTORNEY'S FEES”
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34.

35.

$ 1350 and, below that, “Additional fees Yes® $16,655. The item ized invoice for

legal fees billed by Att. W erner shows that those fees have been incurred alm ost exclusively in
connection with Dr. Cordero’s request for docum ents a nd the DeLanos’ efforts to avoid
producing them, beginning with the entry on April 8, 2004  “Call with client; Correspondence re
Cordero objection” (E:9) and ending with  that on June 23, 2005  “(Estimated) Cordero appeal”
(E:12).
A. Judge Ninfo knew since learning it in open court on March 8, 2004, that Trustee
Reiber approved the DeLanos’ petition without minding its suspicious

declarations or asking for supporting documents and opposed every effort by
Dr. Cordero to investigate or examine the DeLanos

However, Trustee Reiber has been presum ably occupied even longer than Att. W erner with Dr.
Cordero’s written objections of March 4, 2004. Although the Trustee was ready to subm it the
DeLanos’ debt repayment plan to Judge Ninfo for confirmation on March 8, 2004, he could not
do so precisely because of Dr. Cordero’s objecti ons and his invocation of the Trustee’s du ty
under 11 U.S.C. §704(4) and (7) to investigate the debtor.

Since then and only at Dr. Cordero’s instigati  on, the Trustee, who is supposed to represent
unsecured creditors (99 above), such as Dr. Co rdero, has pretended to have been investigating
the DeLanos on the basis of those objections. Yet, any competent and genuine representative of
adversarial interests, as are  those of creditors and debtors, would have found it inherently
suspicious that Mr. DeLano, a banker for 32 years currently handling the bankruptcies of clients
of M&T Bank, had gone himself bankrupt: He would be deemed to have learned how to manage
his own m oney as well as how to play the ba nkruptcy system. Suspic ion about the DelLanos’
bankruptcy would have been pr ovided the solid foundation of doc umentary evidence in their
Schedule B, where th ey declared h aving only $ 535 in cash and accoun t despite hav ing earned

$291,470 in just the im mediately preced ing thr ee years yet declaring n othing but $2,910 in
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37.

38.

household goods, while stating in S chedule F a whopping credit card debt of $98,092! W here
did the money go or is, which could go a long way toward covering their liabilities of $185,462?
That common sense q uestion would not po p up before Trus tee Reiber. He accep ted the
DeLanos’ petition, filed on January 27, 2004, without asking for a singl e supporting document.
He only pretended to be investigating the DeLa nos but without showing anything f or it. Only
after being confronted point bla nk with that pretension by Dr. Co rdero, did the Trustee for the
first time request documents from the DeLanos on April 20, 2004...in a pro form a request, for
he would not ask them for the key docum ents that would have shown their in- and outflow of
money, namely, the statements of their checking and savings accounts. Moreover, he showed no
interest in obtaining even the docum ents concerned by his pro for ma request upon the DeLanos
failing to produce them . When at Dr. Cordero’s in sistence the Trustee wrote to them again, it
was on May 18, 2004, just to ask for a “progress” report.

So incapable and ineffective d id Trustee Reib er prove to be in his allege d investigation of the
DeLanos that on July 9, 2004, Dr. Cordero moved Judge Ninfo in writing to remove the Trustee.
Dr. Cordero pointed out the conflict of interest that the Trustee faced due to the request that he:

investigate the DelLanos by requesting, obtaining, and analyzing such
documents, which can show that the petition that he so approved and
readied [for confirmation by Judge Ninfo on March 8, 2004] is in fact a
vehicle of fraud to avoid payment of claims. If Trustee Reiber made such
a negative showing, he would indict his own and his agent-attorney
[Weidman]'s working methods, good judgment, and motives. That could
have devastating consequences [under 11 U.S.C. 8324(b)]. To begin
with, if a case not only meritless, but also as patently suspicious as the
DelLanos’ passed muster with both Trustee Reiber and his attorney, what
about the Trustee’s [3,908] other cases? Answering this question would
trigger a check of at least randomly chosen cases, which could lead to his
and his agent-attorney’s suspension and removal. It is reasonable to
assume that the Trustee would prefer to avoid such consequences. To
that end, he would steer his investigation to the foregone conclusion that
the petition was filed in good faith. Thereby he would have turned the
“investigation” from its inception into a sham!

And so it turned out to be. At Dr. Cordero’ s insistence, the DeLanos produced docum ents,
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including Equifax credit bureau reports for each of them, but only to the Trustee. The latter sent
Dr. Cordero a copy on June 16, 2004. However, he took no issue with the DeLanos when Dr.
Cordero showed that those were token docum ents and were even m issing pages! Indeed, the
Trustee had requested pro forma on April 20, the production of the credit card statements for the
last 36 months of each of only 8 accounts, even though the DeLanos had listed in Schedule F 18
credit card accounts on which they had piled up that staggering debt of $98,092. As a result,
they were supposed to produce 28 8 statem ents (36 x 8). Nevert heless, the Trustee satisfied
himself with the mere 8 statements that they produced, a single one for each of the 8 accounts!
Moreover, the DeLanos had claimed 15 times in Schedule F of their pe tition that their financial
troubles had begun with “1990 and prior credit card purchases”. That opened the door for the
Trustee to request them to produce monthly credit card statements since at least 1989, that is, for
15 years. But in his pro forma request he asked for those of only the last 3 years. Even so, the 8
token statements that the DeLanos produced were between 8 and 11 months old!...insufficient to
determine their earnings outfl ow or to identify their assets, but enough to show that  they keep
monthly statements for a long time and thus, that they had current ones but were concealing them.
Instead of b ecoming suspicious, the Trustee accepted the DeLanos’ im plausible excuse that they
did not poss ess those sta tements and had to reques t them from the credit card issuers. His reply
was that he was just “unhappy to learn that the credit card companies are not cooperating with your
clients in producing the statements requested”, as he put it in his letter of  June 16, 2004, to Att.
Werner...but not unha ppy enough to ask the m to produce sta tements that they indisputably ha d,
namely, those of their ¢ hecking and savings acc ounts. Far fr om it, the Trustee again refused to
request them, and what is more, expressly refused in his letter of June 15, 2004, to Dr. Cordero
the latter’s request that he use subpoenas to obtain documents from them.

Yet, the DeLanos had the ob ligation under §521(3) and (4) “to surrender to the trustee...any
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recorded information...”, an obligation so strong that it rem ains in force “whether or not immunity is
granted under section 344 of this title”. Instead, the Trustee allowed th em to violate that obligation
then and since then given that to date they have not produced all the documents covered by even
his pro form a request of April 20, 2004. The De  Lanos had no m ore interest in producing
incriminating docum ents tha t cou 1d lead to th eir concea led asse ts tha n the T rustee h ad in
obtaining those that could lead to his being investigated. They were part of the same sham!
B. The sham character of Trustee Reiber’s pro forma request for documents and
the DeLanos’ token production is confirmed by the charade of a §341 meeting

through which the Trustee has allowed the DeLanos not to account for
hundreds of thousands of dollars obtained through a string of mortgages

Trustee Reiber has allowed the DeLanos to pro duce token documents in connection with one of
the m ost incrim inating elem ents of their peti tion: their co ncealment of m ortgage proceeds.
Indeed, they declared in Schedule A that their home at 1262 Shoecraft Road in Webster, NY, was
appraised at $98,500. H owever, they still owe on it $77,084.49. One need not be a trustee, let
alone a competent on e, to realize ho w suspicious it is that two debtors approaching retirement
have gone through their working lives and have nothing to show for it but equity of $21,415 in
the very same home that they bought 30 years ago! Yet, they earned $291,470 in just the 2001-
03 fiscal years. Have the DeLanos stashed away their m oney in a golden pot at the end of their
working life rainbow ? Is the Trustee afraid of scooping gol d out of the pot lest he m ay so rattle
Mr. DeLano’s rainbow, which arches his 32-year career as a banke r, as to cause Mr. DeLano to
paint in the open for everybody to se e all sorts of colored abuses of bankruptcy law that he has
seen committed by colluding bankrupts, trustees, and judicial officers?

The fact is that d espite Dr. Cordero’s pro test, both Trustee Reiber ra tified and Judge Ninfo
condoned the unlawful termination by Att. Weidman of the §341 meeting of creditors on March

8, 2004, where the DeLanos would have had to answ er under oath the questions of Dr. Cordero,
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who was the only creditor present but was thus cut off after asking only two questions. Then it was
for the Trus tee to engage in his reluctant pro forma request for docum ents. When Dr. Cordero
moved for his removal on July 9, 2004 (37 above), he also submitted to Judge Ninfo his analysis
of the token documents produced by the DeLanos and showed on the basis of such documentary
evidence h ow they had engaged in bankrup  tcy fraud, particularly concealm ent of assets.
Thereupon an artifice was concocted to elim inate him from the case altogether: The DeLanos
moved to disallow his claim, knowing that Judge Ninfo would disregard the fact, am ong others,
that such a motion was barred by laches and untimely. Not only did the Judge permit the motion
to proceed, but he also barred any other proceeding unrelated to its consideration.

From then on, Trustee Reiber pretended that he too was barred from holding a §341 meeting of
creditors in order to deny Dr. Co rdero’s requ est th at such m eeting be held so that he could
examine the DeLanos under oath. Dr. Cordero conf ronted not only the Trustee, but also his
supervisors, Trustees Schm itt and Martini, with the indep endent duty under §§34 1 and 343 as
well as FRBkrP 2004(b) for members of the Executive Branch to hold that meeting regardless of
any action taken by am ember of the Judicial Branch. Neither s upervisor replied. Eventually
Trustee Reiber relented, but refused to assure hi m that the m eeting would not be lim ited to one
hour. Dr. Cordero had to argue ag ain that neither Trustee Reiber nor his supervisors had any
basis in law to im pose such arbitrary tim e limit given that §341 provides for an indefinite
number of meetings. In his letter of December 30, 2004 (E:13), he backed down from that limit.
Finally, the m eeting was held on February 1, 2005, at Trustee Reiber’s o ffice. It was recorded
by a con tract stenograp her. The DeLanos were accom panied by Att. W erner. The Trustee
allowed the Attorney, despite Dr. C ordero’s protest, unlawfully to m icromanage the meeting,
intervening at will constantly and even threatening to walk out with the DeLanos if Dr. Cordero

did not ask questions at the pace and in the format that he, Att. Werner, dictated.
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about their m ortgages and credit card use. He requested a title s earch and a financial
examination by an accounting firm that would produce a chronologically unbroken report on the
DeLanos’ title to real estate and use of credit cards. However, the Trustee refused to do so and
again requested pro forma only some mortgage papers. Although the DeLanos admitted that they
had them at home, the Trustee allowed them two weeks for their production...and still they failed to
produce them by the end of that period.

Dr. Cordero had to ask Trustee Reiber to compel the DeLanos to comply with the Trustee’s own pro
forma request. They produced incomplete documents (E:15-27) once more (438 above) because
Att. W erner made availa ble only what he sel f-servingly considered ‘“the relevant portion” of those
documents (E:14). Dr. Cordero analyzed them in his letter of February 22, 2005, to the Trustee
(E:29) with copy to his supervisors, Trustees Schmitt and Martini, who never replied. But even
incomplete, those docu ments raise more and graver questio ns than they answer, for they show

an even longer series of mortgages relating to the same home at 1262 Shoecraft Road:

Mortgage referred to in the incomplete documents Exhibit page Amounts of

produced by the DelLanos to Trustee Reiber # the mortgages
1) took out a mortgage for $26,000 in 1975; E:15 [D:342] $26,000
2) another for $7,467 in 1977, E:16 [D:343] 7,467
3) still another for $59,000 in 1988; as well as E:19 [D:346] 59,000
4) an overdraft from ONONDAGA Bank for $59,000 and E:28 [D:176] 59,000
5) owed $59,000 to M&T in 1988; E:28 [D:176] 59,000
6) another mortgage for $29,800 in 1990, E:21 [D:348] 29,800
7) even another one for $46,920 in 1993, and E:22 [D:349] 46,920
8) yet another for $95,000 in 1999. E:23[D:350-54] 95,000

Total $382,187.00

48.

The whereabouts of that $382,187 are unknown. On th e contrary, Att. W erner’s letter of
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February 16, 2005 (E:14), accompanying those incomplete documents adds more unknowns:

It appears that the 1999 refinance paid off the existing M&T first mortgage
and home equity mortgage and provided cash proceeds of $18, 746.69 to Mr.
and Mrs. DeLano. Of this cash, $11,000.00 was used for the purchase of an
automobile, as indicated. Mr. DeLano indicates that the balance of the cash
proceeds was used for payment of outstanding debts, debt service and
miscellaneous personal expenses. He does not believe that he has any
details in this regard, as this transaction occurred almost six (6) years ago.

So after that 1999 refinancing, th e DeLanos had clear title to th eir home and even m oney for a
car and other expenses, presumably credit card purchases and debt service. But o nly 5 years
later, they owed $77,084.49 on their hom e, $98,092.91 on credit cards, and $10,285 on a 1998
Chevrolet Blazer (Schedule D), not to m ention the $291,470 earned in 2001-03 that is nowhere
to be seen...and owing all that m oney just before retirement is only “details” that a career banker
for 32 years “does not believe that he has”. Mindboggling!

Although Dr. Cordero identified these incongruous elem ents (E:30-32) in the petition and docum ents,

the Trustee had nothing more insightful to write to Att. Werner on February 24 than I note that the
1988 mortgage to Columbia, which later ended up with the government, is not discharged of record or men-

tioned in any way, shape, or form concerning a payoff. What ever happened to that mortgage?” (E:36)
To that pro forma question Att. W erner produced some documents to the Trustee on March 10,
2005 (E:37), but not to Dr. Cordero, who he ¢ ould be sure would analyze them . Dr. Cordero
protested to Att. W erner and the Trustee for not having been served (E:3 8). When Att. W erner
made a belated service (E:39), it becam e apparent why he had tried to withhold the docum ents
(E:40-53) from Dr. Cordero: They were printouts of pages from the website of the Monroe County
Clerk’s Office that had neither beginning nor ending dates of a transaction, nor transaction amounts,
nor property location, nor current status, nor reference to the involvement of the U.S. Department of
Housing and Urban Development . What a pretense on the part of both Att. W erner and Trustee
Reiber! No wonder Dr. Cordero’s letter of March 29 an alyzing those printouts and their im pli-

cations (E:54) has gone unanswered by Trustees Reiber, Schmitt, and Martini (E:57-60).
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As a result, hundreds of thousands of dollars  received by the DeLanos during 30 years are
unaccounted for, as are the $291,47 0 earned in the 2001-0 3 period, ov er $670,000 !, because
Trustee Reiber evaded his duty under §704(4) a nd (7) to investigate the debtors by requiring
them to explain the  ir suspicious declara tions and provide supporting docum ents. N ot
coincidentally, when on F ebruary 16 Dr. Cordero asked Trustee Reiber for a ¢ opy of the transcript of
the February 1 m eeting, he alleged that Dr. Cord ero would have to buy it from  the stenographer
because she had the rights to it! But she created nothing and simply produced work for hire.

The evidence indicates that s ince that meeting on February 1 till th e confirmation hearing on
July 25, 2005, Trustee Reiber never intended to obtain from the DeLanos any documents to answer
his pro forma question about one undischarged mortgage; they did not serve on Dr. Cordero any
such documents even though under §704(7) he is still a party in inte rest entitled to inform ation; and
the Trustee neither introduced them into evidence at the confirmation hearing nor made any reference
to them in the scrap papers of his “Report’. How futile to ask them again for information!

C. The affirmation by both Judge Ninfo and Trustee Reiber that the DeLanos were
investigated for fraud is contrary to the evidence available and lacks the
supporting evidence that would necessarily result from an investigation so that
it was an affirmation made with reckless disregard for the truth

Judge Ninfo disregarded the evidence that Tr ustee Reiber never requested a single supporting

document from the DeLanos before Dr. Cordero as ked that they be inve stigated and thereafter
always avoided investigating them, making pro forma requests and satisfying himself with token
documents, that is, if any was produced. The J udge disregarded the incrim inating evidence in
those documents and the Trustee’s conflict of interests between dutifully investigating the DeLanos
and ending up being investigated himself. Instead, he accepted the Trustee’s “Report” although it
neither lists Dr. Cordero’s objections nor mentions any investigation, much less any findings. In

so doing, he showed his unwillingn ess to recognize or incapacity to notice how su spicious it
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was that an investigation that the T rustee had supposedly conducted over 16 m onths had not
registered even a blip in that “Report”. By contrast, Judge Ninfo was willing to n otice the air
exhaled by Trustee Reiber reading his statem ent into the re cord despite his failure to file any
documents attesting to any investigation. He even allowed the Trustee’s ruse of not filing ev en
that statement so as to a void making it available in the docket, thereby requiring the expensive,
time consuming, and tam per-susceptible alternative of asking for a transcript from Bankruptcy
Court Reporter Mary Dianetti, who has alre ady refused to certify the reliability of the transcript
of her own recording of the evidentiary hearing on March 1, 2005 (E:61-63).

Nor did the Judge draw the obvious inference that the same person who produced such damning
evidence of his unprofessional and perfunctory work in his scrap paper “Report” was the one who
would have conducted the investig ation and, thus, would have inve stigated to the sam e dismal
substandard of performance. Under those  circumstances, comm on sense and good judgm ent
required that the Trustee’s inve stigation be reviewed as to his m ethod, products, and conclu-
sions. No such review took place, which impugns Judge Ninfo’s discretion in rushing to clear the

DeLanos from, as he put it, any “allegations (the evidence notwithstanding) of bankruptcy fraud”.

Conclusion and Request for Relief

The documentary and c ircumstantial evidence justifies the conclusion that Trustee Reiber and
Judge Ninfo have engaged with others in a pattern of  non-co incidental, intentional, and
coordinated acts of wrongdoing, including a sham bankruptcy fraud investigation, the process-
abusive artifice of a m otion to disallow Dr. Corder 0’s claim, and the ch arade of the m eeting of
creditors to appease Dr. Corder o and feign compliance with §341. In disregard of the law, the
rules, and the facts, they began with the pr ejudgment and ended with the foregone conclusion
that the DeLanos had filed a good faith petition and that their Chapter 13 plan should be confirmed.

In fact, they confirm ed the plan without investigating the DeLanos as the surest way of fore-
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stalling a finding of their having filed a fraudulent petition, which would have led to their being
criminally charged, which in turn w ould have induced Mr. DeLano to enter in to a plea bargain
whereby he would disclose his knowledge of systemic wrongdoing: a bankruptcy fraud scheme.
It follows th at insofar as Trustee Reiber m ade the untrue s tatement that “The Trustee completed
his investigation of allegations of bankruptcy fraud and found there to be none.” to ju stify the
Bankruptcy Court in confirm ing the DeLanos’ plan and to escape his own conflict of interests
(937 above), the Trustee perjured himself and practiced, to secure a benefit for himself, fraud on
the Bankruptcy Court as an inst itution even if Judge Ninfo may have known that the Trustee’s
statement was not true; as well as fraud on Dr. Cordero, to whom he knowingly caused the loss
of rights as a creditor of the DeLanos and the loss of an enormous amount of effort, tim e, and
money and the infliction of tremendous emotional distress.

It also follows that in sofar as Judge Ninfo knew or through the exercise with due diligence and
impartiality of his judicial functions would have known, that Trustee Reiber had conducted no
investigation or that th e DeLanos had not f iled or supported their petition in good faith, but
nevertheless reported the Trustee’s statement to the contrary and stated that “The Court found that
the Plan was proposed in good faith” in order to confirm the De Lanos’ plan, the Judge suborned
perjury and practiced fraud on the Court as an institution and on Dr. Cordero, whom he thereby
knowingly denied due process and caused substantial material loss and emotional distress.

The conduct of Judge Ninfo and Trustee Reibert  ogether with others calls for this Court’s
intervention. Indeed, the Distri ct Court has supervisory duties with respect to the Bankruptcy
Court because the latter is an adjunct to it to wh ich it refers bankruptcy cases under 28 U.S.C.
§157(a) pursuant to the system set up in the Bankruptcy A mendments and Federal Judgeship
Act of 1984, Pub. L. No. 98-353, 98 Stat. 333, (cf. District Court L ocal Rule 5.1.(g)); and

because as an appellate court w ith respect to th e Bankruptcy Court this Court has an inheren t
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duty to safeguard the integrity of the judicial pr ocess as well as of the bankruptcy system . Such
integrity has been com promised by these officers with others taking decisions contrary to the
available evidence and in the absence of alleged evidence to further a bankruptcy fraud scheme.
Hence, the docum ents that have not been produced are necessary for this Court to e xercise its
supervisory duties as well as for Dr. Corder o to e xercise his right of appe al and for this Court to
determine it. However, the close in stitutional and personal relationship between the Bankruptcy
Court and this Court can impair the latter’s objectivity and already led it to rush on April 22 to
schedule Dr. Cordero’s appellate brief in disregar d of the rules and the facts, only to take no
action on his m otions to enable him to file that brief. Thus, for the sake of the app earance
and reality of impartiality, this Court should transfer this appeal and related cases and defer to
law enforcement investigators. Therefore, Dr. Cordero respectfully requests that the District Court:
1) Order the p roduction without delay of a copy fo r each of the Court, Dr. Cordero, and the
successor trustee when appointed, of the  following docum ents, each accom panied by an
affidavit or a certificate pursuant to 28 U.S.C. §1746 stating that the respective document has
not been the subject of any addition, omission, modification, or correction of any type:

a) The audio t ape of the meeting of creditors held on Marc h 8, 20 04, ¢ onducted by Att.
Weidman and that it be transcribed and its tr ~ anscript ma de available in paper a nd on a
floppy disc or CD; and the videot apein which Trustee Reiber was s een pr oviding its

introduction;

b) The transcript of the meeting of creditors held on February 1, 2005, in paper and on a floppy

disc or CD, which transcript has already been made and is in Trustee Reiber’s possession;

¢) The transcript of the evidentiary hearing on March 1, 2005, in DeLano, prepared by a
reporter other than Reporter Dianetti pursuant to Dr. Cordero’s motion of July 18, 2005, to
this Court to have Reporter Mary Dianet ti referred to the Jud icial Conferen ce for
investigation of her refusal to cer tify the reliability of that transc ript, incorporated herein

by reference;

Dr. Cordero’s motion of August 23, 2005, to compel document production and take other actions Add:973



d) The documents that Trustee Reiber obtained prior to the confirmation hearing on July 25,
2005, in connection with both the DeLanos’ ba nkruptcy petition of January 27, 2004, and
the documents that they produced since filing it and before the July 25 hearing;

e) The statement that, as reported in the DelLano docket, entry 134, Truste e Reiber read into
the record at the July 25 confirmation hearing regarding his investigation of “allegations of

bankruptcy fraud”, exactly as read;

f) The monthly and any other statements since 1975 of each and all financial accounts of the
DeLanos and the unbroken series of docum ents relating to their purchase or rental of real

property, vehicle, or mobile home, or right to its use, including all mortgage documents;

2) Order that the orig inals of these do cuments be held in a secure p lace and their cha in of
custody insured;

3) Order that Bankruptcy Court Reported Mary Dian etti have not particip ation whatsoever in
making any such transcript other than produc ing to the designated person the full set of
stenographic paper in her possession of any recording of the proceedings in question;

4) Remove Trustee Reiber from Delano, as requested in Dr. Cordero’s motion of J  uly 13,
2005, in this Court to stay the confirm ation hearing and order, withdraw DelLano pending
appeal, remove Trustee R eiber and g ive notice of addition to ap peal, accompanied by Dr. Cor-
dero’s affidavit of July 11, 2005, in support thereof, both incorporated herein by reference;

5) Recommend the appoin tment of a successor tr ustee based in Albany, NY, unfa miliar with
the case; and unrelated and unknown to any of the parties or officers in WDNY and WBNY;

6) Recommend that the successo r trustee em ploy under §327 are putable, independent, and
certified acc ounting and title f irm based in Alb any to inves tigate the D eLanos’ financial
affairs and produce a comprehensive report of their assets from 1975 to date;

7) Stay Judge Ninfo’s order of August 9, 2005, confirming the DeLanos’ plan, as requested in
the motion of July 13, while allowing continued payments by M&T Bank to the trustee (E:4);

8) Withdraw DeLano to this Court under 28 U.S.C. §157(d) pending the appeal;
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9) Refer DeLano and this appeal as w ell as Pfuntner for the reasons stated in Dr. Cordero’s
motion of June 20, 2005, to this Court for a stay in Pfuntner and to join the parties there to
the DeLano appeal, accompanied by Dr. Cordero’s statement of June 18, 2005, on Judge
Ninfo’s linkage of Pfuntner and DelLano, both incorporated herein by reference, under 18
U.S.C. §3057(a) to U.S. A.G. Alberto Gonzales for investigation by U.S. attorneys and FBI
agents, such as those from the Departm ent of Justice and FBI offices in Washington, D.C.,
or Chicago, who are unfamiliar with these cases and unacquainted with any of the parties or
officers that may be investigated and thus e xpressly excluding from participation any staff
from such offices in either Rochester (whe  re the Dol office is literally the next-door
neighbor of the Office of the U.S. Trustee) or Buffalo, NY;

10) Transfer in the interest of justice and judicial economy under 28 U.S.C. §1412 DeLano and
Pfuntner and this appeal to the U.S. District Court for the Northern District in Albany, NY,
for a trial by jury before a judge unfamiliar with any of those proceedings and unrelated and
unacquainted with any of the parties and officers;

11) Order that any and all proceeding s concernin g this m atter be record ed by the Courtb y
using, in addition to stenographic means, elec tronic sound recording and that Dr. Cordero
be allowed to make his own electronic sound recording;

12) Issue the proposed order;

13) By September 12, 2005, or as soon thereafter as possible, decide the three m otions by Dr.
Cordero still pending in this Court (§/60.1)c); 60.4); and 60.9) above) or state in writing the
reasons why it will not decide them, and in the latter case certify the case for appeal to the

Court of Appeals for the Second Circuit.

Dv. RécSond) Condlerd
Dated:  August 23. 2005

59 Crescent Street Dr. Richard Cordero
Brooklyn, NY 11208 tel. (718) 827-9521
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CERTIFICATE OF SERVICE

I, Dr. Richard Cordero, certify that I served by U.S.P.S. a c opy of my notice of m otion
and motion to compel the production of documents and take other actions ne cessary for
the exercise of the Court’s supe rvision over the Bankruptcy Court and of Appellant’ s
right of appeal, and for the proper determination of this appeal, on the following parties:

I. DeLano Parties

Ms. Mary Dianetti

612 South Lincoln Road

East Rochester, NY 14445
tel. (585)586-6392

Christopher K. Werner, Esq.
Boylan, Brown, Code, Vigdor & Wilson, LLP
2400 Chase Square
Rochester, NY 14604
tel. (585)232-5300; fax (585)232-3528

Trustee George M. Reiber
South Winton Court
3136 S. Winton Road
Rochester, NY 14623
tel. (585) 427-7225; fax (585)427-7804

Kathleen Dunivin Schmitt, Esq.
Assistant U.S. Trustee
Office of the United States Trustee
100 State Street, Room 6090
Rochester, New York 14614
tel. (585) 263-5812; fax (585) 263-5862

Ms. Deirdre A. Martini
U.S. Trustee for Region 2
Office of the United States Trustee
33 Whitehall Street, 21st Floor
New York, NY 10004
tel. (212) 510-0500; fax (212) 668-2255

Dated:  August 23, 2005
59 Crescent Street

Brooklyn, NY 11208

Add:976

Il. Pfuntner Parties (02-2230, WBNY)
Kenneth W. Gordon, Esq.
Chapter 7 Trustee
Gordon & Schaal, LLP
100 Meridian Centre Blvd., Suite 120
Rochester, New York 14618
tel. (585) 244-1070; fax (585) 244-1085

David D. MacKnight, Esq., for James Pfuntner
Lacy, Katzen, Ryen & Mittleman, LLP
130 East Main Street
Rochester, New York 14604-1686
tel. (585) 454-5650; fax (585) 454-6525

Michael J. Beyma, Esq., for M&T Bank and
David DeLano
Underberg & Kessler, LLP
1800 Chase Square
Rochester, NY 14604
tel. (585) 258-2890; fax (585) 258-2821

Karl S. Essler, Esq., for David Dworkin and
Jefferson Henrietta Associates
Fix Spindelman Brovitz & Goldman, P.C.
295 Woodcliff Drive, Suite 200
Fairport, NY 14450
tel. (585) 641-8000; fax (585) 641-8080

bv.wm&(lm&m&

Dr. Richard Cordero
tel. (718) 827-9521
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

DR. RICHARD CORDERO,
Appellant,
ORDER
05-CV-6190L
V.

DAVID DE LANO and MARY ANN DE LANO,

Respondents.

Having considered the motion of August 23, 2005, raised by Appellant, Dr. Richard
Cordero, to compel the production of documents and take other actions necessary for the
exercise of the Court’s supervision over the Bankruptcy Court and of Appellant’s right of appeal,

and for the proper determination of this appeal, the Court orders as follows:

I. Persons and entities concerned by this Order

a) Respondents, David DeLano and Mary Ann DeLano (hereinafter the DeLanos), Debtors
in David DeLano and Mary Ann DeLano, docket no. 04-20280, WBNY, (hereinafter

DeLano, which shall be understood to include the above-captioned appeal);

b) Chapter 13 Trustee George Reiber, South Winton Court, 3136 S. Winton Road,
Rochester, NY 14623, tel. (585) 427-7225, and any and all members of his staff,
including but not limited to, James Weidman, Esq., attorney for Trustee Reiber;

c) Christopher K. Werner, Esq., attorney for the DeLanos, Boylan, Brown, Code, Vigdor &
Wilson, LLP, 2400 Chase Square, Rochester, NY 14604, tel. (585) 232-5300; and any

and all members of his firm, including but not limited to, Devin L. Palmer, Esq.;

d) Mary Dianetti, Bankruptcy Court Reporter, 612 South Lincoln Road, East Rochester, NY
14445, tel. (585) 586-6392;

e) Kathleen Dunivin Schmitt, Esq., Assistant U.S. Trustee for Rochester, Office of the U.S.
Trustee, U.S. Courthouse, 100 State Street, Rochester, NY, 14614, tel. (585) 263-5812,
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and any and all members of her staff, including but not limited to, Ms. Christine Kyler,
Ms. Jill Wood, and Ms. Stephanie Becker;

f) Deirdre A. Martini, United States Trustee for Region 2, Office of the United States
Trustee, 33 Whitehall Street, 21st Floor, New York, New York 10004, tel. (212) 510-
0500;

g) Manufacturers & Traders Trust Bank (M&T Bank), 255 East Avenue, Rochester, NY,
tel. (800) 724-8472;

h) Paul R. Warren, Esq., Clerk of Court, United States Bankruptcy Court, 1400 U.S.
Courthouse, 100 State Street, Rochester, NY 14614, tel. (585) 613-4200, and any and all
members of his staff; and

i) Any and all persons or entities that are in possession or know the whereabouts of, or

control, the documents requested hereinafter.

Il. Procedural provisions applicable to all persons and
entities concerned by this Order, who shall:

a) Understand a reference to a named person or entity to include any and all members of
such person’s or entity’s staff or firm;

b) Comply with the instructions stated below and complete such compliance within seven

days of the issue of this Order unless a different deadline for compliance is stated below;

c) Be held responsible for any non-compliance and subject to the continuing duty to comply
with this Order within the day each day after the applicable deadline is missed;

d) Produce of each document within the scope of this Order those parts stating as to each
transaction covered by such document the source or recipient of funds or who made any
charge or claim for funds; the time and amount of each such transaction; the description
of the goods or service concerned by the transaction; the document closing date; the
payment due date; the applicable rates; the opening date and the good or delinquent
standing of the account, agreement, or contract concerned by the document; the
beneficiary of any payment; the surety, codebtor, or collateral; and any other similar

parts;
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e) Certify individually as such person, or if an entity, by its representative, in an affidavit or
an unsworn declaration subscribed as provided for under 28 U.S.C. 81746 (hereinafter
collectively referred to as a certificate), with respect to each document produced that
such document has not been the subject of any addition, omission, modification, or
correction of any type whatsoever and that it is the whole of the document without regard
to the degree of relevance or lack thereof of any part of such document other than any
part requiring its production; or certify why such certification cannot be made with

respect to any part or the whole of such document and attach such document;

f) Produce any document within the scope of this Order by producing a true and correct
copy of such document;

g) Produce a document and/or a certificate concerning it whenever a reasonable person
acting in good faith would (i) believe that at least one part of such document comes
within the scope of this Order; (ii) be in doubt as to whether any or no part of a document
comes within that scope; or (iii) think that another person with an adversarial interest
would want such production or certificate made or find it of interest in the context of
ascertaining whether, in particular, the DeLanos have committed bankruptcy fraud, or, in
general, there is a bankruptcy fraud scheme involving the DeLanos and/or any other

individual; and

h) File with the Court and serve on Dr. Cordero and the trustee succeeding Trustee Reiber
when appointed (hereinafter the successor trustee) any document produced or certificate

made pursuant to this Order.

I1l. Substantive provisions

1. Any person or entity concerned by this Order who with respect to any of the following
documents (i) holds such document (hereinafter holder) shall produce a true and correct copy
thereof and a certificate; or (ii) controls or knows the whereabouts or likely whereabouts of any
such document (hereinafter identifier) shall certify what document the identifier controls or

knows the whereabouts or likely whereabouts of, and state such whereabouts and the name and
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address of the known or likely holder of such document:

a) The audio tape of the meeting of creditors of the DeLanos held on March 8, 2004, at the
Office of the U.S. Trustee in Rochester, room 6080, and conducted by Att. Weidman,
shall be produced by Trustee Schmitt, who shall within 10 days of this Order arrange for,
and produce, its transcription on paper and on a floppy disc or CD; and produce also the
video tape shown at the beginning of such meeting and in which Trustee Reiber was seen
providing the introduction to it;

b) The transcript of the meeting of creditors of the DelLanos held on February 1, 2005, at
Trustee Reiber’s office, which transcript has already been prepared and is in possession

of Trustee Reiber, who shall produce it on paper and on a floppy disc or CD;

c) The original stenographic packs and folds on which Reporter Dianetti recorded the
evidentiary hearing of the DelLanos’ motion to disallow Dr. Cordero’s claim, held on
March 1, 2005, in the Bankruptcy Court, shall be kept in the custody of the Bankruptcy
Clerk of Court and made available to the individual, other than Reporter Dianetti, to be
designated by this Court or the Judicial Conference of the United States to prepare its

transcript;

d) The documents that Trustee Reiber obtained from any source prior to the confirmation
hearing for the DeLanos’ plan on July 25, 2005, in the Bankruptcy Court, whether such
documents relate generally to the DelLanos’ bankruptcy petition or particularly to the
investigation of whether they have committed fraud, regardless of whether such
documents point to their joint or several commission of fraud or do not point to such

commission but were obtained in the context of such investigation;

e) The statement reported in the DeLano docket in the Bankruptcy Court, entry 134, to have
been read by Trustee Reiber into the record at the July 25 confirmation hearing of the

DeLanos’ plan, exactly as read;

f) The financial documents in either or both of the DelLanos’ names, or otherwise
concerning a financial matter under the total or partial control of either or both of them,
regardless of whether either or both exercise such control directly or indirectly through a

third person or entity, and whether for their benefit or somebody else’s, since January 1,
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1975, to date,

(1) suchas:
(@) the ordinary, whether the interval of issue is a month or a longer or shorter
interval, and extraordinary statements of account of each and all checking,
savings, investment, retirement, pension, credit card, and debit card accounts at

or issued by M&T Bank and/or any other entity in the world;

(b) the unbroken series of documents relating to the DelLanos’ purchase, sale, or
rental of any property or share thereof or right to its use, wherever in the world
such property may have been, is, or may be located, including but not limited
to:

(i) real estate, including but not limited to the home and surrounding lot at
1262 Shoecraft Road, Webster (and Penfield, if different), NY; and

(i) personal property, including any vehicle or mobile home;
(c) mortgage and/or loan documents;
(d) title documents and other documents reviewing title, such as abstracts of title;
(e) prize documents, such as lottery and gambling documents;

(F) service documents, wherever in the world such service was, is being, or may be

received or given; and
(g) documents concerning the college expenses of each of the DeLanos’ children;

(2) the production of such documents shall be made pursuant to the following
timeframes:
(a) within two weeks of the date of this Order, such documents dated since
January 1, 1999, to date;

(b) within 30 days from the date of this Order, such documents dated since January
1, 1975, to December 31, 1998.

2. The holder of the original of any of the documents within the scope of this Order shall certify

that he or she holds such original and acknowledges the duty under this Order to hold it in a
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secure place, ensure its chain of custody, and produce it only upon order of this Court, the court
to which DeLano may be transferred, a higher court of appeals, or the Judicial Conference.

. Reporter Dianetti, who shall have no part in the transcription of any document within the scope
of this Order, is referred to the Judicial Conference for investigation of her refusal to certify the
reliability of the transcript of her recording of the evidentiary hearing on March 1, 2005, in the
Bankruptcy Court of the DeLanos’ motion to disallow Dr. Cordero’s claim; Dr. Cordero’s
motion of July 18, 2005, for this Court to make such referral under 28 U.S.C. §753 and all its
exhibits are referred to the Judicial Conference as his statement on the matter; and the
Conference is hereby requested to designate an individual other than Reporter Dianetti to make
such transcript.

. Trustee George Reiber is removed pursuant to 11 U.S.C. §324(a) as trustee in DeLano.

. The Court recommends that the successor trustee be an experienced out of district trustee, such
as a trustee based in Albany, NY, who shall certify that he or she is unfamiliar with any aspect
of DeLano, unrelated and unknown to any party or officer in WDNY and WBNY, will faithfully
represent pursuant to law the DelLanos’ unsecured creditors, and exhaustively investigate the
DeLanos’ financial affairs on the basis of the documents described in 11.f) above and similar
documents, such as those already produced by the DeLanos to both Trustee Reiber and Dr.
Cordero, to determine whether they have committed bankruptcy fraud, particularly concealment
of assets, and produce a report of the inflow, outflow, and current whereabouts of the DeLanos’
assets -whether such assets be earnings, real or personal property, rights, or otherwise, or be
held jointly or severally by them directly or indirectly under their control anywhere in the
world- since January 1, 1975, to date; and file and serve such report together with a copy of the

documents used to prepare it.
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6.

10.

11.

The Court recommends that the successor trustee employ under 11 U.S.C. 8327 a reputable,
independent, and certified accounting and title firm, such as one based in Albany, to conduct the
investigation and produce the report referred to in 15 above; and such firm shall produce a

certificate equivalent to that referred to therein.

. The order of Bankruptcy Judge John C. Ninfo, Il, of August 9, 2005, confirming the DeLanos’

plan is hereby stayed; the order of Judge Ninfo of August 8, 2005, shall continue in force and
M&T Bank shall continue making payments to Trustee Reiber until the appointment of the
successor trustee and from then on to such trustee, to the custody of whom all funds held by

Trustee Reiber in connection with DeLano shall be transferred.

. DeLano is withdrawn from the Bankruptcy Court to this Court pursuant to 28 U.S.C. §157(d)

pending the above-captioned appeal.

. DeLano and Pfuntner v. Gordon et al., docket no. 02-2230, WBNY, are referred for

investigation under 18 U.S.C. 83057(a) to U.S. Attorney General Alberto Gonzales, with the
recommendation that they be investigated by U.S. attorneys and FBI agents, such as those from
the Department of Justice and FBI offices in Washington, D.C., or Chicago, who are unfamiliar
with any of those cases and unacquainted with any of the parties, court officers, whether judicial
or administrative, or trustees that may be investigated, and that no staff from such offices in
either Rochester or Buffalo participate in any way in such investigation.

DeLano and Pfuntner are transferred in the interest of justice and judicial economy under 28
U.S.C. 81412 to the U.S. District Court for the Northern District in Albany for a trial by jury
before a judge unfamiliar with any of those cases and unrelated and unacquainted with any of
the parties, court officers, whether judicial or administrative, or trustees.

All proceedings concerning this matter shall be recorded by the Court using, in addition to
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stenographic means, electronic sound recording, and Dr. Cordero shall be allowed to make his
own electronic sound recording of any and all such proceedings.

IT IS SO ORDERED.

DAVID G. LARIMER
United States District Judge

Dated: Rochester, New York
, 2005.
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TRUSTEE'S FINDINGS OF FACT AND SUMMARY OF 341 HEARING

1. Debtor(s) DAVID G DELANO Bk.# 04-20280
MARY ANN DELANO :

Attorney CHRISTOPHER K WERNEF

2. Plan: - ]
A.  Summary: $ ﬁ‘/ﬁ per_~710nth / by wage order
$ /Y15
Repayment to se_cu.red crec.iitors \ $ ng(;agof,
Repaymentlo unsecursdcrodiors 6167 " 5 s, epcih

estimated
Classification of unsecured creditors ané 2. Q 20
Class % $ q )
Class % $ , . e ‘Y
Rejection of executory contracts Azone / 3\
TN AN

Other: ¥ /Mmfn%ﬁ /feﬂmaq Yo ¥ ¢35 Mf/)’n% /2 J':Z//c/,.

' Al & - \

) = Tt M pds/

B. Feasibility: \ 0N [ e mﬁ]
Total Indebtedness /85 422 ‘including mortgages E

Monthly Income (net) $_Eﬂbt\ﬂ?a’t’$¥4cé9 (gross)$__ 750/ .
Less Estimated Expenses $
Excess for Wage Plan $ v, \“

L
Duration of Plan ~NEA—F" \  vyears \(/.N'ff h"’
L/ 4,_,’-"'_'_—_—_‘
L

Payments are not adequate to execute plan.

C. Valuation of secured claims and lease arrears:
Interest rate unless otherwise stated: <3’ %
Amount of Securlty \
- N\ 7 N
Ooostel doe %70, 235 Vlheqy  VeS  Tany [orie
Aot Lrlazer
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3. Best interest of creditors test:

A. All assets were listed.
B.  Total market value of assets: $ A5 6-} S¢of
Less valid liens $ J373¢

Less exempt property $ /7 z 7327
Available for judgment liens $ & %Ce (=
Less priority claims $ S 3 SsSs

(Support $ )

C.  Total available for unsecured creditors in liquidation $_ /2% O

D. Amount to be distributed to unsecured creditors $ "7’ c¥ €

E. Nature of major non-exempt assets:

4, Debtor(s) statey, that the plan is proposed in good faith with intent to comply with the law.

5. Debtor(s) statex that to the best of histher/their knowledge there are no circumstances that would affect the
ability to make the payments under the plan.

6. (If a business) The Trustee has investigated matters before him relative to the condition of debtor's
business, and has not discovered any actionable causes concerning fraud, dishonesty, incompetence,
misconduct, mismanagement or irregularities in managing said business.

1. Obiectlo s to Confirmation; | r v&)f'“ (L V€ pol e le S Lo rm e T
[CSY) r\\\ )“"»\L'l L\ )oﬂn Peswprt o7 &RV oy \hL}L‘J
€Ln3 2 \lo--Y'\ Q_.rnl.r{JJ ’D}{‘)S' /

8. Debtor requests no wage order because, \/-l-:) 2 Canéian
/ "
9, Other comments: }zg&gtﬁﬁe-;&igi&zﬁ’ / W Mf (<
ﬁ'\"rofht——q Lo .AICAﬂM«l
/ NA lll/l L/J

/\:AMMmfA/
— rfregad

10. Converted from Chapter 7 because @

11. The Trustee recommends that this Plan not be confirmed.

ATTORNEY'S FEES: $__ /350 _ ?(Q
- . )
Additional fees @ $IgE5S N GEORGE M. REIBER
Anticipated? TRUSTEE
2)
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IN RE:

BK. #

e fony Lrome Pope

06Z - 20280

I/We filed Chapter 13 for one or more of the following reasons:

Lost employment /%%) j—é
Hours or pay reduced ( /%W “'6 Z/B ﬁ ' 2 E ~-

Matrimonial

% Lol e
Garnishments
Medical problems
To receive a Chapter 13 discharge
Filed a previous bankruptcy proceeding within six (6) years

Owe priority (example: tax) claims

Reconstruct credit rating

. r

To pay back creditors as much as possible /‘C) (i/w /t&%{"’ D//
To stop creditor harassment W%‘Z‘V
To stop foreclosure or other legal proceedings

To cram down secured liens

To avoid contracts

Overextension of credit

Decline in income from business, commissions or business failure

Overspending

N

Student loans
I St /790 ey
Children's college expenses /
34 70 % F 07D
Avoid Chapter 7 substantial abuse charge
Protect debtor's property

Others:
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UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NEW YORK

IN RE: ORDER TO EMPLOYER
TO PAY TRUSTEE

DAVID G. & MARY ANN DELANO,
Debtor(s), BK# 04-20280

EMPLOYEE: DAVID G. DELANO
S.S. #xxx-xx-3894

Upon representation of the Trustee or other interested party, the Court finds that:

The above-named debtor has pending in this Court a proceeding for the adjustment of
debts by an individual with regular income under Chapter 13 of the Bankruptcy Code (Title
11 U.S.C\) and pursuant to the provisions of said statute and the debtor's plan the debtor has
submitted all future earnings and wages to the exclusive jurisdiction of this Court for the
execution of debtor's plan; and

That under the provisions of 11 U.S.C.§1306 this Court has exclusive jurisdiction of the
earnings from service performed by the debtor during the pendency of this case and may
require the employer of the debtor, upon the order of this Court, to pay over such portion of
the wages or earnings of the debtor as may be needed to effectuate said plan, and that such
an order 1s necessary and proper, now therefore,

IT IS ORDERED, that until further order of this Court the employer of said debtor:

M&T BANK

deduct from the earnings of said debtor the sum of $293.08 bi-weekly to begin on the next
payday following the receipt of this order and deduct a similar amount for each pay period
there-after, including any period for which the debtor receives periodic or lump sum payment
for or on account of vacation, termination, or other benefits arising out of present or past
employment of the debtor, and to forthwith remit the sum so deducted to: GEORGE M.

THE CHECK REMITTED) and

IT IS FURTHER ORDERED, that said employer notify said Trustee if the employment of
said debtor be terminated and the reason for such termination; and

IT IS FURTHER ORDERED, that all earnings and wages of the debtor, except the amount
required to be withheld by the provisions of any laws of the United States or laws of any State
or political subdivision, or by an insurance, pension, pension loans, current maintenance or
support payments or by the order of this Court, be paid to the aforesaid debtor in accordance
with the employer's usual payroll procedures; and

IT IS FURTHER ORDERED, that no deductions for or on account of any garnishment,

wage assignment, credit union or other purpose not specifically authorized by the Court be
made from the earnings of said debtor; and

IT IS FURTHER ORDERED, that this order supersedes previpys orders, if any, made to
the debtor or employer in-this case. % .
I = ér
Dated: NG - 8 20055 f;r I l E [

‘i HONJOHN C. NINFO, II
“ | AUG - 8 s BANKRUPTCY JUDGE
BANKR‘U_PT{JVEHT{T.J

- ROCHESTER 7™
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UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NEW YORK
IN RE: ORDER CONFIRMING
CHAPTER 13
DAVID G. & MARY ANN DELANO,
Debtor(s), BK #04-20280

S.S. #xxx-xx-3894
#xxx-xx-0517

A Petition was filed by Debtor(s) under Chapter 13 of the Bankruptcy Code, and a meeting of
creditors conducted upon due notice pursuant to 11 U.S.C. §341 at which the Chapter 13 Trustee,
Debtor(s), and attorney for Debtor(s) were present and creditors or representatives of creditors were
afforded an opportunity to be heard.

A hearing on confirmation of the Plan has been held upon due notice pursuant to 11 U.S.C.
§1324. The Court has heard and determined all objections to confirmation and to Debtor's Schedules

and has considered the Plan as proposed or modified, the Trustee's Report and the testimony of
Debtor.

THE COURT THEREFORE FINDS:

(1) The Plan complies with the provisions of Chapter 13, Title 11, United States Code, and
other applicable provisions of Title 11;

(2) The contents of the plan comply with 11 U.S.C. Section 1322 where applicable;

(3) The Plan represents the Debtor's reasonable effort and has been proposed in good faith
and not by any means forbidden by law;

(4) The Plan complies with the standards required by 11 U.S.C. Section 1325 for confirmation,;
and

(5) Any objections to the plan have been disposed of, and there is presently pending no
objection to confirmation of the instant Plan or Debtor's Schedules.

It is accordingly, ORDERED that

(1) Debtor's Plan under Chapter 13 of the Bankruptcy Code, as proposed or modified, is
confirmed. =

(2) Debtor is stayed and enjoined from incurring any new debts in excess of $500.00 except
such debts as may be necessary for emergency medical or hospital care without the prior approval of
the Trustee or the Court unless such prior approval was impractical and therefore cannot be
obtained.

(3) Except as provided by specific order of this Court, all entities are and continue to be
subject to the provisions of 11 U.S.C. §362 insofar as they are stayed or enjoined from commencing
or continuing any
proceeding or matter against Debtor, as the same is defined by §362, and subject to the provisions of
11 U.S.C. §1301 insofar as they are stayed or enjoined from commencing or continuing any
proceeding or matter against a co-debtor, as the same is defined by §1301.
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The provisions of the Plan bind the Debtor(s) and each creditor, whether or not such creditor
has objected to, has accepted, or has rejected the plan.

The Debtor(s) shall forthwith and until further order of the Court pay to the Trustee in good funds
the sum of $1940.00 per month by wage order. Payments decrease to $635.00 monthly in

July, 2004; then increase to $960.00 monthly in August, 2006 when pension loan ends; plus
proceeds of mother’s annuity.

(4) A fee of $18,005.00 is allowed the attorney for the debtor(s) herein for all services
rendered in connection with this Plan, except as otherwise ordered and allowed by the Court.

(6) All of the Debtor(s) wages and property, of whatever nature and kind and wherever located,
shall remain under the exclusive jurisdiction of this Court; and title to all of the debtor's property, of
whatever nature and kind and wherever located is hereby vested in the debtor during pendency of
these Chapter 13 proceedings pursuant to the provisions of 11 U.S.C. §1327.

(7) From the Debtor(s) funds the Trustee is directed to make payments in the following order:

a. Filing fee to the Clerk of the Court, U.S. Bankruptcy Court (if unpaid);

b. Retain at all times sufficient funds to pay all other accrued administrative expenses;

c. The unpaid balance of the above described fee to the debtor's attorney;

d. Priority payments in full as allowed by the Court, except where priority claims are deferred
until payment of the secured claims;

e. Secured claims shall retain their liens as hereinafter set forth:

SECURITY
CREDITOR VALUE SECURITY RATE
Capital One Auto $6,900.00 ’98 Chevy 8.25%

Until the secured claim is paid in full, the secured creditor shall retain its lien. After the
secured claim has been paid in full, the Debtor(s) will be entitled to an immediate lien release. Any
timely and properly filed claim which alleges a security interest and is filed subsequent to the
Confirmation Hearing shall be allowed as unsecured only for purposes of payment under the plan,
except as may otherwise be agreed to by the Debtor(s) and the Court.

f. The balance of funds not retained for administrative expenses or used for payment of
secured or priority claims shall be accumulated and distributed to unsecured creditors, as follows.

g. Classified unsecured claims as hereinafter set forth:

CREDITOR AMOUNT CLASSIFICATION DIVIDEND
NONE
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h . General unsecured creditors shall be paid a pro rata share of their claims as are finally
determined by the Court; notwithstanding the above, the plan will not be deemed completed until the
debtor(s) pay(s) three years worth of plan payments, unless allowed unsecured claims are paid in full.

No claims shall be allowed unless the creditor shall file a proof of claim within 90 days of the first
date set for the First Meeting of Creditors; payment to unsecured creditors as allowed by the Court
will be made in monthly installments of not less than $15.00. Plan to run 3 years.

1. Any temporary reduction in, or suspension of installment payments under this plan, for a
period not to exceed ten (10) weeks may be granted upon application of the debtor, without notice to
creditors, as the Court or Trustee deems proper.

(8) The debtor has rejected as burdensome the following executory contract(s) of the debtor:
NONE

Any claim timely and properly filed by a creditor arising from rejection of such executory contract(s)
shall be allowed as if such claim had arisen before the date of the filing of the petition, subject to the
right of the debtor or the Trustee to object to the amount of the claim.

(9) The following secured creditors will be paid by the debtor directly. Said secured claims are either
being paid pursuant to their original contract or pursuant to new agreements reached between the
parties. To the extent that any such new agreements exist, the parties are hereby ordered to execute
any and all documents necessary to reflect the new notes and obligations which exist between the
parties. In the event of a dismissal of the plan, the secured creditors may reinstate the terms of the
original obligations, subject to the further order of this court. All parties will promptly execute any
and all documents necessary to be filed. To the extent that the new arrangements reflects an
extension of the obligations secured by valid liens filed prior to the filing of the petition, said liens will
continue in existence as of the date of the filing of the lien, and not as of the date of the new
arrangement between the parties, unless this court orders otherwise or the parties so stipulate
otherwise.

CREDITOR SECURED CLAIM SECURITY BASIC TERMS
Genesee Regional $76,300.71 Mortgage Original Contract

(10) Upon conversion of this case to a case under another chapter, the failure of the debtor to honor
bad funds negotiated by the Chapter 13 Trustee shall be deemed a willful failufe to obey an order of
this Court. o

/ /
Dated: g\ 6( 6 5 _/,,«-w“‘
’ " HON. JOHN C. NINFO, II

Rochester, New Yotk _ .~ BANKRUPTCY JUDGE

I L E
AUG - 9 2005

BANKRUPTCY COGRT j‘
ROCHESTER, MY
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